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PRELIMINARY STATEMENT 

The United States of America, by its attorney, Preet Bharara, United States Attorney for 
the Southern District of New York, pursuant to 28 U.S.C. § 517,^ respectfully submits this 
Statement of Interest to address the immunity of the United Nations ("UN") from suit. 

As detailed below, the UN is absolutely immune from suit and legal process absent an 
express waiver. See Charter of the United Nations ("UN Charter"), June 26, 1945, 59 Stat. 1031; 
Convention on Privileges and Immunities of the United Nations ("General Convention"), 
adopted Feb. 13, 1946, 21 U.S.T. 1418, 1 U.N.T.S. 16. The relevant governing treaties are clear, 
and the Courts defer to the Executive Branch's interpretation of those treaties. In light of the 
UN's immunity, and Plaintiff's failure to present evidence of an express waiver, the Court lacks 
subject matter jurisdiction over this matter. See Brzak v. United Nations, 551 F. Supp. 2d 313, 
318 (S.D.N.Y. 2008), ajf'd, 597 F.3d 107 (2d Cir. 2010); Sadikoglu v. United Nations Dev. 
Programme, No. ll-cv-0294 (PKC), 2011 WL 4953994 (S.D.N.Y. Oct. 14, 2011); see also Fed. 
R. Civ. P. 12(h)(3). 

BACKGROUND ^ 

Plaintiff, PCP International Limited, alleges that in 2006 the UN unjustifiably cancelled 
three contracts with Plaintiff. See Amended Petition to Vacate Arbitration Award (Dkt. No. 18), 
at 6 of 3 1 . According to Plaintiff s petition. Plaintiff, a corporation based in India, is a former 
UN vendor that supplied the UN with a number of products and services. See id. at 5 of 31. 
Plaintiff's business activities included providing products such as generators, concertina wire and 

^ 28 U.S.C. § 517 provides that "any officer of the Department of Justice[] may be sent 
by the Attorney General to any State or district in the United States to attend to the interests of 
the United States in a suit pending in a court of the United States." 

This summary is drawn from the complaint and the case file in this action. The United 
States takes no position on these allegations. 
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spare parts, as well as the provision of vehicles and other products to UN system clients. See id. 
at 5-6 of 31. In 2006, the UN terminated its three contracts with Plaintiff, alleging that Plaintiff 
had engaged in fraud. See id. at 10-11 of 31. In accordance with the contracts' arbitration 
provisions. Plaintiff and the United Nations entered into arbitration proceedings. See id. at 6-8 of 
31. An award was rendered on August 31, 2010; Plaintiff was awarded nominal damages of 
$100. See id. at 8 of 31. 

On January 28, 201 1, Plaintiff filed a petition to vacate the arbitration award in the 
Southern District of New York. See Application to Vacate Arbitration Award (Dkt. No. 1). The 
petition named as defendants the three arbitrators who rendered the arbitration award at issue. 
See id. On April 29, 201 1, by minute entry, the Court dismissed the petition without prejudice 
"as a nullity because it was filed by a corporation pro se and not signed by an attorney." On 
November 22, 201 1, Plaintiff, through counsel, filed an amended petition to vacate, this time 
naming the UN as defendant. See Amended Petition to Vacate Arbitration Award (Dkt. No. 18). 
In its amended petition to vacate. Plaintiff seeks to challenge the arbitration award under the 
Federal Arbitration Act, 9 U.S.C. § 10. See id. at 9-10 of 31. On March 7, 2012, Plaintiff filed a 
motion for default judgment as to the UN. See Dkt. No. 25. 

The United States makes this submission not as counsel to the UN, but rather in 
furtherance of the United States' own interests, and consistent with the United States' obligations 
as host nation to the UN and as a party to treaties governing the affairs and immunities of the 
UN. 

DISCUSSION 

The UN Charter provides that the UN "shall enjoy in the territory of each of its Members 
such privileges and immunities as are necessary for the fulfillment of its purposes." UN Charter, 



2 
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art. 105, § 1. The UN's General Convention, which the UN membership adopted shortly after 
the UN Charter, further defines the UN's privileges and immunities, providing that "[t]he United 
Nations, its property and assets wherever located and by whomsoever held, shall enjoy immunity 
from every form of legal process except insofar as in any particular case it has expressly waived 
its immunity." General Convention, art. II, § 2. 

The United States understands this provision to mean what it unambiguously says: the 
UN enjoys absolute immunity from this or any suit - indeed, "from every form of legal process" 
- unless the UN itself expressly waives its immunity. There is no allegation, much less evidence, 
that the UN has waived its immunity here. On the contrary, the UN itself expressly maintains its 
immunity from this suit. See letters dated September 12, 201 1, December 8, 201 1 and February 
16, 2012 from Stephen Mathias, Assistant Secretary-General in charge of UN Office of Legal 
Affairs, to Susan E. Rice, U.S. Mission to the UN (in which the UN requested "the competent 
United States authorities to take appropriate action to ensure full respect for the privileges and 
immunities" of the United Nations), annexed hereto as Exhibit A . 

To the extent there could be any contrary reading of the General Convention's text, the 
Court should defer to the United States Executive Branch's interpretation. See Kolovrat v. 
Oregon, 366 U.S. 187, 194 (1961) ("While courts interpret treaties for themselves, the meaning 
given them by the departments of government particularly charged with their negotiation and 
enforcement is given great weight."). Here, the Executive Branch, and specifically the 
Department of State, is charged with maintaining relations with the United Nations, and so its 
views are entitled to deference under, inter alia, Kolovrat. The Executive Branch's 
interpretation should be given still greater deference in this case because, as noted above, the 

^ As this Court has recognized, the United States is a party to both treaties. See Askir v. 
Boutros-Ghali, 933 F. Supp. 368, 371 (S.D.N.Y. 1996). 

3 
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interpretation is shared by the UN. See Sumitomo Shoji America, Inc. v. Avagliano, 457 U.S. 
176, 185 (1982) (where parties to treaty agree on meaning of treaty provision, and interpretation 
"follows from the clear treaty language, [the court] must, absent extraordinarily strong contrary 
evidence, defer to that interpretation"). 

Consistent with the applicable treaty language and the Executive Branch's views, courts 
repeatedly, and indeed to the United States' knowledge uniformly, have recognized that "[u]nder 
the Convention the United Nations' immunity is absolute, subject only to the organization's 
express waiver thereof in particular cases." Boimah v. United Nations General Assembly, 664 F. 
Supp. 69, 71 (E.D.N.Y. 1987); see also, e.g.,Askir, 933 F. Supp. at 371. Controlling Second 
Circuit authority recognizes the UN's absolute immunity. See Brzak, 597 F.3d at 1 12 ("the 
United Nations enjoys absolute immunity from suit unless it has expressly waived its 
immunity.") (internal quotation marks omitted). As the Brzak district court held, "where, as 
here, the United Nations has not waived its immunity, the General Convention mandates 
dismissal of Plaintiffs' claims against the United Nations for lack of subject matter jurisdiction." 
See Brzak, 551 F. Supp. 2d at 318. 

Furthermore, questions regarding the UN's absolute immunity from suit should be 
decided at the outset, as a threshold jurisdictional matter. See Tuck v. Pan American Health 
Org., 668 F.2d 547, 549 (D.C. Cir. 1981) ("This shield would be lost if the merits of a complaint 
were fully tried before the immunity question was addressed."); De Luca v. United Nations 
Organization, 841 F. Supp. 531, 533 (S.D.N.Y. 1994) ("Properly invoked immunity shields a 
defendant not only from the consequences of litigation's results, but also from the burden of 
defending themselves.") (internal quotation marks and citation omitted); cf. NYSA-ILA Pension 
Trust Fund ex rel. Bowers v. Garuda Indonesia, 1 F.3d 35, 39 (2d Cir. 1993) (holding that. 



4 
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before applying "any other rule of law in a case involving a foreign state," the foreign state's 
immunity must be addressed as a threshold matter). 

CONCLUSION 

Absent a waiver of the UN's immunity — and Plaintiff has not alleged, much less 
presented any evidence, that the UN has made such a waiver — the UN enjoys absolute 
immunity, and the Court lacks subject matter jurisdiction over this action. 



Dated: May 14, 2012 

New York, N.Y. 

Respectfully submitted, 

PREET BHARARA 
United States Attorney 
Southern District of New York 



A/ Louis A. Pellegrino 

By: LOUIS A. PELLEGRINO 

Assistant United States Attorney 

86 Chambers Street 

New York, New York 10007 

Tel.: (212) 637-2689 

Fax: (212) 637-2686 

Email: louis.pellegrino @ usdoj .gov 

Counsel for the United States of America 
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- UNITED NATIONS '^^P^ NATIONSUNIES 

POSTAL ADORESS-ADRESSE POSTALE: WUXBD NATIONS. fi.Y. 
TELEPHONE MO: pi it).S«.lW4; FAX WO. -JISS 



12 September 2011 



Excellency, 

Amended Petition to Vacate Arbitra^on Award in the United States District Court for 
the Southern District of New York — la the Matter of the Arbitration between PCP 
Internationai Limited v. The United Nations. Civil Action No. 1 ! Civ. 0637 (CM) 
(TBK) 

We write to inform you that, on 2 September 201 1, the United Nations Secretariat in 
New York received the above-referenced Amended Petition to Vacate Arbitration Award (the 
"Amended Petition") by PCP International Limited (hereinafter refen-ed to as "PCP'% a 
public limited corporation based in India, against the United Nations in the United States 
District Court for the Southern District of New York (Civil Action No. 1 1 Civ. 0637 (CM)), 
from its outside attorneys engaged in representing the United Nations in an arbitration with 
PCP. On 6 September 20 IT, the United Nations received another copy of the Amended 
Petition at the United Nations. The Amended Petition was filed on 2 September 20U by 
PCP, a fonner United Natioixs vendor supplying the United Nations with a number of 
products,- providing notice that PCP will move for an order to vacate an arbitration award that 
was rendered on 3 1 August 20 1 0 in arbitration between PCP and the United Nations. 

With the present letter, we hereby return the two copies received of the Amended 
Petition and Appearance of Comisel and respectfully request the competent United States 
authorities to talce appropriate action to enstire full respect for the privileges and immunities 
of the United Nations in accordance with the obligations of the United States both under 
international and United States law. 

As you are aware, the United Nations is an international inter-governmental 
organization established pursuant to the Charter of the United Nations (hereinafter referred to 
as "the UN Charter"), ^ multilateral treaty signed on 26 June 1945. The 'UN Charter was 
ratified by the Government of the United States of America on 8 August 1945 and came into 
force in the United States on 28 October 1945. See UN Charter, 59 Stat 1031 (1945), 
reprinted in 1 945 U.S. Code Cong. & Admin. News, 961 et seq. 

Her Excellency 
Ms. Susan E. Rice 

Perriianent Representative of the United States 

to the United Nations 
New York 
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As axi intemationai orgaDization, the United Nations has been accorded certain 
privileges and immunities which are necessary for the fulfillment ef the pvirposes of the 
Organization. Pittsuant to Article 1 05, paragraph 1 of the United Nations Charter, "[tjhe ■ 
Organization shall enjoy in the territory of each of its Memheis such privileges and 
immnnities as are necessary for the fuiSUment of its purposes " Article 105, paragraph 3 
stipulates that "[tjhe General Assembly may make recommendations witli a view to 
determining the details of the application of paragraph 1 ... of this Article or may propose 
conventions to the Members of the United Nations for this purpose." United Nations Charter, 
Art. 105, 1945 U.S. Code Cong. & Admin News, at 985. 

In order to give effect to Article 1 05 of the United Nations Charter, the General 
Assembly of the United Nations adopted the Convention on the Privileges and Immunities of 
the United Nations (hereinafter referred to as "the General Convention") on 13 February 
1946. 1 U.N.T.S. 15 (1946), General Convention, Art. 11, 21 U.S.T. at 1422. The United 
States of America acceded to the General Convention on 29 April 1970. 21 U.S.T, at 1418; 
[1970] TIAS No. 6900. Article 11, Section 2 of the General Convention provides that "[t]he 
United Nations, its property and assets wherever located and by whomsoever held, shall enjoy 
immunity from, every form of legal process except insofar as in any particular case it has 
expressly waived its immunity. It is, however, understood that no waiver of immunity shall 
extend to any measure of execution." 

Pursuant to Article VIII, Section 29(a) of the General Convention's provision for 
"appropriate modes of settlement of disputes arising out of contracts or other disputes of a 
private law character to which the United Nations is a party" and the arbitration clauses 
contained in the United Nations contracts with PCjP, the United Nations entered into 
intemationai arbitration proceedings with PCP related to its claims against the United Nations 
and an award was rendered in those proceedings on 3 1 August 2010. 

In view of the above, we wish to advise that tiie United Nations expressly maintains its 
privileges and immunities in respect of the abovementioned Amended Petition in the United 
States District Court for the Southern District of New Yorlc Accordingly, we wish to 
respectfiiliy request the Government of the United States to take the appropriate steps with a 
view to ensuring that the privileges and immunities of the United Nations are maintained in 
respect of this legal action, A courtesy copy of this letter will also be sent to the Court. 

Please accept, Excellency, the assurances of my highest cansideratipn.. 



St cansideration. 

Stephen Mathias 
Assistant Secretary-General for Legal Affairs 



Enclosure 
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CO with enclosure: 



3 

The Honorable Colleen McMahon 
United States District Court 
Southern- District of New York 
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UNITED NATIONS NATIONS UNIES 



Amended Petition to Vacate Arbitration. Award in the United States District Court for 
the Southern District of New York — In the Matter of the Arbitration between PCP 
International Limited v. The United Nations. Civil Action No. 1 1 Civ. 0637 (CM) 
£THK1 

We write to inform you that, on 22 November 20 11 , the United Nations Secretariat in 
New York received the above-referenced Amended Petition to Vacate Arbitration Award by 
PCP International Limited, a public limited corporation based in India, against the United 
Nations in the United States District Court for the Southern District of New York- (Civil 
Action No. 1 1 Civ. 0637 (CM) (THIC)). 

With the present letter, we hereby return the copy received of the Amended Petition, 
and for the same reasons articulated in our previous letter of 12 September 201 1 (attached), 
respectfiilly request the competent United States authorities to take appropriate action to 
ensure full respect for the privileges and immunities of the United Nations in accordance with 
the obligations of the United States both under international and United States law. 

Please accept, Excellency, the assurances of my highest consideration. 



Enclosure 



Her Excellency 

Ms. Susan E. Rice 

United States Representative 

to the United Nations 
New York 



, POSTAL ADDRESS-ADRESSE POSTALE: IMIIED NATIONS, N.Y. 1001 7 
TEU5PHONENO;C212).9S3-!23<I;FAXNO. (212)-9CJ-31S5 



8 December 2011 



Excellency, 




Stephen Mathias 
Assistant Secretary-General for Legal Affairs 
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UNITED NATIONS 



I 




NATIONS UNIES 



POSTAL ADDRESS- ADRESSE POSTALE: UNITED NATIONS, N.Y. 1 00 17 
TELEPHONE NO: (2]2)-9(;3-1234; FAX NO, (212)-%3-3155 



16 February 2012 



Excellency, 



In the Matter of the Arbitration between PCP International Limited v. The United 
Nations, Civil Action No. 1 1 Civ. 0637 fCM) (THK) 

We write to inform you that, on 9 February 2012, the United Nations Secretariat in 
New York received a Notice of Motion and Attorney's Affirmation in Support with regard to 
the above-mentioned case filed by PCP International Limited, a public limited corporation 
based in India, against the United Nations in the United States District Court for the Southern 
District of New York (Civil Action No. 1 1 Civ. 0637 (CM) (THK)). The Notice of Motion 
and Attorney's Affirmation in Support indicate that PCP International Limited is seeking a 
default judgment against the United Nations for a failure to respond or appear in these 
proceedings. 

With the present letter, we hereby return the copy received of the Notice of Motion 
and Attorney's Affirmation in Support, and as noted in our earlier letters dated 12 September 
201 1 and 8 December 201 1 (attached) with respect to this matter, respectfully request the 
competent United States authorities to take appropriate action to ensure the full respect for the 
privileges and immunities of the United Nations in accordance with the obligations of the 
United States both under international and United States law. 

As noted in our letter of 12 September 201 1, and as you are aware, the United Nations 
is an international inter-governmental organization established pursuant to the Charter of the 
United Nations (hereinafter referred to as "the UN Charter"), a multilateral treaty signed on 
26 June 1945. The UN Charter was ratified by the Government of the United States of 
America on 8 August 1945 and came into force in the United States on 28 October 1945. See 
UN Charter, 59 Stat. 1031 (1945), reprinted in 1945 U.S. Code Cong. & Admin. News, 961 et 
seq. 



Her Excellency 
Ms. Susan E. Rice 



Permanent Representative of the United States 
to the United Nations 
New York 
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Pursuant to Article 105, paragraph 1 of the United Nations Charter, "[t]he 
Organization shall enjoy in the territory of each of its Members such privileges and 
immunities as are necessary for the fulfillment of its purposes." In order to give effect to 
Article 105 of the UN Charter, the General Assembly of the United Nations adopted the 
Convention on the Privileges and Immunities of the United Nations (hereinafter referred to as 
"the General Convention") on 13 February 1946. 1 U.N.T.S. 15 (1946), General Convention, 
Art. II, 21 U.S.T. at 1422. The United States of America acceded to the General Convention 
on 29 April 1970. 21 U.S.T. at 1418; [1970] TIAS No. 6900. Article II, Section 2 of the 
General Convention provides that "[t]he United Nations, its property and assets wherever 
located and by v/homsoever held, shall enjoy immunity from every form of legal process 
except insofar as in any particular case it has expressly waived its immunity. It is, however, 
understood that no waiver of immunity shall extend to any measure of execution." 

Pursuant to Article VIII, Section 29(a) of the General Convention's provision for 
"appropriate modes of settlement of disputes arising out of contracts or other disputes of a 
private law character to which the United Nations is a party" and the arbitration clauses 
contained in the United Nations contracts with PCP, the United Nations entered into 
international arbitration proceedings with PCP related to its claims against the United Nations 
and an award was rendered in those proceedings on 3 1 August 2010. 

In view of the above, we wish to advise that the United Nations continues to expressly 
maintain its privileges and immunities in respect of the above-mentioned matter and in 
particular, with respect to the most recently filed Notice of Motion and Attorney's 
Affirmation in Support. Accordingly, we wish to again respectfully request the Government 
of the United States to take the appropriate steps with a view to ensuring that the privileges 
and immimities of the United Nations are maintained in respect of this legal action. A 
courtesy copy of this letter will also be sent to the Court. 

Please accept, Excellency, the assurances of my highest consideration. 




Stephen Mathias 
Assistant Secretary-General for Legal Affairs 



Enclosure 



cc without enclosure: The Honorable Colleen McMahon 
United States District Court 
Southern District of New York 



